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Gurrent Lopics. 

CASE has recently been decided by the 
A Supreme Court of the State of Ver- 
mont which is of national importance. For 
a copy of the opinion, as well as of briefs, in 
the case, the JoURNAL is indebted to the 
Hon. John H. Senter, one of the attorneys 
for the plaintiff, and the present mayor of 
Montpelier. The case involved the question 
of how far trade and manufacturers’ associa- 
tions may go in combining together for the 
purpose of crushing out parties engaged in 


THE ALBANY LAW JOURNAL. 








219 


a 
some considerable extent and went into the 





polishing business. Their trade increased 
until it amounted to about $1,500 per month, 
and they gave first-class satisfaction both in 
price and in the quality of their work. They 
went on until about November 15 of the 
same year. During this time there was an 
association in New England known as the 
Granite Manufacturers’ Association of New 
| England, with branches in various places. 
| At the city of Barre was an association 
| known as the Barre Granite Manufacturers’ 
Association, which was a branch of the New 
England Association. Some time in the 
summer of 1893 the New England Associa- 
tion held a meeting at Boston and passed a 
resolution, which in effect prohibited the 
members of that association from doing busi- 
ness with persons engaged with any person, 
firm or corporation engaged in quarrying. 
manufacturing or selling granite, unless they 
were members of that association, and on 
November 15 the Barre branch of this ass9- 
ciation adopted that same resolution. The 
effect of the adoption of this resolution bv 
the Barre branch was the instantaneous 
stoppage of all work brought to the afore- 








said mill. Prior to the passage of this res>- 
lution various members of ithe Barre branch 


| had interviewed the partnership that owned 


trade or manufacture who have not or will | and run the polishing mill, and endeavored 


not joi such association. The plaintiffs were 


four young men, three of whom lived in the | told them that if they joined the association 


_ there was no reason why they could not have 


city of Montpelier and one in the city of 
Barre. On June 16, 1893, they formed a 
partnership to carry on the granite polishing 


business in the town of Barre; for this pur- | ciation they would not be able to do polish- 


. ' 
pose they purchased a large manufacturing 


plant at South Barre, known as the Stafford 
Polishing Mills; at the time of the purchase 
of this mill it was doing a large business for 
the granite manufacturers of Barre and 
vicinity in polishing statuary granite work. 
Before purchasing the mill these partners 
went about among tthe mill’s customers and 
ascertained that if they did the same quality 
of work at the same price that the mill was 
then doing, they could have the work of 
those customers, and upon these assurances 
they bought ithe mill, for which they paid 








some $12,000. They improved the plant to 
Vor. 59 —No. 8. 


to have them join the association, and hal 


the same business that they then had and 
more, but that if they did not join the assu- 


ing business at Barre. The firm refused to 
join the association, the resolution was 
passed and their business stopped. After 
this they were frequently told by members of 
the association that if they would join the 
association they could have their business 
back. One of the members told them that 
the passage of that resolution had the effect 
to stop all of their business in one day, and 
that he had no doubt that if they would join 
the association all their business would come 
back in one day. They refused to join the 
association, and kept their mill open for 
business the next six months, but received 
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no business. On April 19, 1894, the firm 
sold their mill at a sacrifice, the business 
having become worthless. They then 
brought suit against various members of the 
Manufacturers’ Association for damages for 
a conspiracy to injure and destroy their 
business. The case was 'tried before a jury of 
the Washington County Court, at the March 
term, 1895, and verdict rendered for the 
plaintiff to recover $1,221.66 damages, of 
which damages $525 were exemplary or 
punitive damages. The opinion in the case, 
announced on the 24th day of January, 1899, 
was written by Munson, J. It is published 
in full in the present issue of the JOURNAL, 
and is a clear, cogent and able exposition of 
the law as applied to this difficult class of 
cases. Judgment of the court below was re- 
versed, and judgment given for actual dam- 
ages with interest from date of judgment 
below. The plaintiffs’ brief, by Lord, Senter 
and Dillingham, Huse & Howland, covered 
all the vital points of the case with admirable 
conciseness, and its main contentions were 
indorsed by the Supreme Court. 


The New York assembly seems to have 
taken the Hon. Mr. Green seriously, for it 
has passed his bill providing that attorneys 
and counsellors-at-law shall never be com- 
pelled to wear any gown, habit or wig. Not- 
withstanding some eminently respectable 
opinion to the contrary — including that of 
the cultured and astute lawyer-editor and 
former speaker, Hon. T. C. Callicot, editor 
of the Albany Argus — we persist in regard- 
ing Mr. Green’s bill as an exceedingly choice 
specimen of fool legislation. It is extremely 
doubtful whether any person in the State of 
New York ever seriously contemplated the 
gowning of lawyers, to say nothing of at- 
tempting to compel it, and it is perfectly safe 
to assert that no court possesses power to 
make such an order or to compel its enforce- 
ment, in case it so desired, any more than to 
compel attorneys to have green whiskers, or 
part their ambrosial locks in the middle, be- 
fore being permitted to address a court of 
justice. Mr. Green’s bill may be harmless, 
but it is certainly unnecessary. Is it possible 
that the legislators of the great State of New 





York cannot find some subject more worthy 
of their attention than the heading off of 
wholly imaginary persons, men of straw, 
who in some mysterious way are going to 
compel lawyers to begown and bewig them- 
selves? It is just this sort of legislation that 
is causing the people of the State to conclude 
that biennial sesstons would be a good thing 


A case which carries to the extreme the 
principle of the liability of a railroad com. 
pany for injuries inflicted to a passenger has 
just been decided by the Supreme Court of 
New Jersey. The case was that of Fannv P. 
Exton v. The Central Railroad of New Jer- 
sey. The plaintiff was injured by being 
knocked down by two cabmen who were in- 
dulging in some horse-play in front of the 
entrance to the baggage-room of the com- 
pany, at the foot of Liberty street, New 
York. Mrs. Exton had bought a ticket, and 
was going to the baggage-room, when she 
was hurt. On the trial she recovered dam- 
ages, and the railroad company: carried the 
case to the Supreme Court on an application 
for a new trial, which application was denied, 
the court holding that the company had 
knowledge of the obstruction of the passage- 
way to the baggage-room by the cabmen, 
and should have taken measures to remove it. 
The notable and unusual feature of the case 
is the fact that the persons causing the in- 
jury to the passenger were in no way in the 
company’s employ. The principle of law 
laid down by the court is limited, of course, 
to cases where the conditions which led to 
the injury were notorious, and could have 
been prevented by the company through the 
exercise of proper care and caution. 


At last the Christian Scientists have run up 
against a large-sized snag. One of the car- 
dinal points of their faith is the alleged 
unreality of sin, disease and death, notwith- 
standing which fact not a few of them have 
been inconsistent enough to pay out their 
money in the form of life insurance pre- 
miums, just like ordinary people who believe 
it is the part of wisdom to insure for the 
benefit of those dependent upon them. Now 
the question ‘has arisen whether a life insur- 
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ance company can be compelled to pay the 
claim when a sick policy-holder of the 
Christian Science faith dies after having re- 
jected and refused all medical treatment, or 
whether this neglect shall invalidate the 
claim on the ground of contributory negli- 
gence. The outcome will be watched with 
interest, but there can hardly be any doubt as 
to what it will be. That no religious beliefs 
will be permitted to take the place of ordi- 
nary precautions to avoid fatal consequences 
of an illness is so plain a proposition that no 
one except a Christian Scientist could be ex- 
pected to dispute it. Evidently these people 
will have to forego tthe luxury of life insur- 
ance if they persist in their present attitude 
toward the practice of medicine and the ad- 
ministration of drugs as being a “ruling of 
God out of the question;” for no company 
that is managed on business principles will 
take such “risks” as these fatalistic and 
fanatical scientists constitute. 


Another interesting contribution to the 


discussion of the question as to what value a 
child is to its parents, and therefore what 
amount of damages should be awarded in 
case of the death or injury of the child 
through the negligence of a corporation or 
individual, is found in the decision of the 
Circuit Court at Anderson, Ind., in the case 
of Addison v. Elwood City. A little son of 
Paul Addison fell into a sewer and was 
drowned. The parent brought suit against 
the city for $5,000 damages. At the conclu- 
sion of the trial the jury gave a verdict for 
the plaintiff in the sum of $599.95, after hav- 
ing been out fifty-three hours. Both the 
length of time occupied by tthe jury in reach- 
ing a verdict and the amount awarded were 
somewhat unusual, and subsequent investi- 
gation by the newspapers revealed the fact 
that a unique method was resorted to by the 
twelve good men and true in deciding how 
much the city should pay for the death of 
little Addison. The boy at the time he fell 
into the sewer was eight years old. The 
jurymen took out their lead pencils and be- 
gan to figure. During the period from eign: 
to ten years, they calculated, the child woul 





——_________} 
have been able to make 45 cents a week; and 
during that period it would have cost 8&5 
cents a week to keep him. From ten to 
twelve the earning capacity would have beeu 
increased 'to 75 cents a week, and the cost of 
keep to $1.25. From twelve to fourteen little 
Addison could have earned $4 per week, and 
the living cost would have been $2. From 
fifteen to eighteen he would have brought in 
to the parental coffers $5 a week, and the 
outgo would have amounted to $2.75. From 
eighteen to twenty-one his earning capacity 
would have reached the munificent sum of 
$6 per week, against which must be charged 
his “keep,” amounting to $4 per week. 
Thus, according to the jury’s calculations, 
the most valuable period of the child’s life to 
the parent would have been between the ages 
of fifteen and eighteen. It was thus that tlie 
amount which the city must pay for the death 
of the child was arrived at by this mathemati- 
cal jury. The case opens a new and interest- 
ing field for speculation. Perhaps no 
particular fault can be found with the result 
arrived at by these twelve practical men of 
the world, though the amount of time re- 
quired to arrive at the result does not indi- 
cate that there were among them any 
lightning calculators. It is not likely that 
the verdict will be set aside as being exces- 
sive, although it is worth noting that this 
jury does not agree with Judge Gummere, of 
the New Jersey Supreme Court, who, in the 
case of Consolidated Traction Co. v. Grahain 
(58 A. L. J. 93), in setting aside as excessive 
a verdict for $5,000 for the death of a child 
between the ages of four and five years, laid 
down the proposition that children are an 
expense and not a pecuniary benefit to the 
father in about ninety-nine cases out of every 
hundred. 


An Arkansas brief in a suit wherein the 
plaintiff had succeeded in recovering dam- 
ages against the receiver of a railroad coni- 
pany for the killing of a sow, which we find 
in the columns of the Virginia Law Register, 
makes delightful reading for those who have 
a sense of appreciation for the humorous in 
the law. The brief was the joint production 
of Messrs. Rose, Hemingway and Rose, by 
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whom it was filed on an appeal by the de- 
feated receiver to the Supreme Court of Ar- 
kansas. The aforesaid sow, it appears, was 
peacefully enjoying a midday siesta in the 
grateful shade of a box car which stood on 
a side track, when an unfeeling locomotive 
backed down upon tthe car and suddenly 
transformed the sleep into one that knows 
no waking. Counsel say that the questions 
involved have given them great concern, 
“for we are accustomed to approach the seat 
of justice armed with authorities, if not with 
authority, but we confess that after searching 
from ‘the first Year Book to 170 U. S., we 
have not found a case in point.” They then 
proceed to state the questions thus: “ (1) 
Must a railroad before starting its train send 
its servants to look carefully under all cars to 
ascertain whether a sow is taking her luxu- 
rious siesta beneath their tempting shade? 
(2) Is it negligence per se for a railroad train 
to cast a shadow and thereby tempt a sow to 
seek repose at a time when the company 
knows that the fiery rays of day’s luminary 
will make her think of sweet slumber under 
the impenetrable shelter of an opaque body ? 
(3) If a railroad company lets a sow eat so 
much of its cottonseed that she is overcome 
by somnolence, is it the company’s duty to 
guide her to a spot where her slumbers may 
be safe and undisturbed?” In another part 
of the brief the court is asked: “ Have you 
ever seen brakemen armed with poles to 
awaken sows from their slumbers?” and in 
another place it is said that “ Morpheus loves 
the hog as Bacchus wine.” The court ap- 
pears to have answered these questions in 
the negative, for we are told that Messrs 
Rose, Hemingway and Rose secured a re- 
versal of the judgment. 


—> 


The judiciary committee of the North Carolina 
house has voted that Judge W. L. Norwood be 
impeached for drunkenness in office. This is the 
judge who was threatened with impeachment two 
years ago, but who escaped on condition that he 
place his resignation in the hands of a friend, to 
be forwarded to the governor on the next occasion 
of his intoxication. The resignation was sent to 
the governor some months ago, but Judge Nor- 
wood repudiated it, and has since been contending 
for his place on the bench. 





Rotes of Cases. 

Injury by Horse — Liability of Owner. — In 
Hardiman v. Wholley, decided by the Supreme 
Judicial Court of Massachusetts in January, 1899 
(52 N. E. R. 518), it was held that the owner of a 
horse rendered nervous by the driver’s mistreat- 
ment, hitched near a sidewalk, and standing par. 
tially on it, is liable to a pedestrian on the sidewalk 
for injuries received by a kick from the horse, 
without proof that it was vicious to the owner's 
knowledge. 

The court said: This is an action to recover for 
personal injuries caused by the kick of a horse. 
The wagon to which the horse was attached had 
stuck in the mud half an hour before the acciden*, 
and this horse and another had been unhitched and 
were feeding out of feed bags attached to their 
heads. There was evidence that this horse had 
been made nervous by the effort to pull the wagon 
out and by being brutally beaten, and that he was 
standing partially on the sidewalk. He was stand 
ing at right angles to it, and as the plaintiff ap- 
proached suddenly whirled round and kicked him. 
The case is here upon an exception to the refusal 
to direct a verdict for the defendant. The refusal 
was right. It used to be said in England, under 
the rule requiring notice of the habits of an ani- 
mal, that every dog was entitled to one worry, but 
it is not universally true that every horse is enti- 
tled to one kick. In England, if the horse is a 
trespasser, and kicks another, the kick will cn- 
hance the damages, without proof that the animal 
was vicious, and that the owner knew it. (Lee v. 
Riley, 18 C. B. [N. S.] 722. See Lyons v. Mer- 
rick, 105 Mass. 71, 76.) ‘So, in this commonwealth, 
going further, it would seem, than the English 
law, a kick by a horse wrongfully at large upon the 
highway can be recovered for without proof that 
it was vicious. (Barnes v. Chapin, 4 Allen, 444: 
Marsland v. Murray, 148 Mass. 91, 18 N. E. 680: 
Dickson v. McCoy, 39 N. Y. 400, 401; see Cox v. 
Burbidge, 13 C. B. [N. S.] 430.) The same law 
naturally would be applied to a horse upon a side- 
walk, where it ought not to be (see Mercer v. 
Corbin, 117 Ind. 450, 454, 20 N. E. 132); and in 
this case there was evidence of the further fact 
that the horse was in an exceptionally nervous 
condition in consequence of the driver’s treatmert. 


Truckman —'‘Common Carrier — Negligence. — 
In Jackson Architectural Iron Works v. Hurlbut. 
opinion published October 25, 1808, the New York 
Court of Appeals held that a truckman carryinz 
generally is a common carrier, and that an action 
will lie against such truckman in delivering goods. 
The action was of negligence, for injury to per- 
sonal property. The defendants advertised them- 
selves as general truckmen, and especially that 
they would move heavy machinery. They were 
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employed by plaintiff to transport a large planing 
machine, used for planing iron, for $60. In unload- 
ing the machine it was broken and seriously dain- 
aged. The evidence showed that plaintiff paid 
$435 for work done out of its works because it 
could not have this machine for use, and that it 
paid $855 for a new bed for it to replace the bed 
broken by plaintiff. The truck did not reach 
plaintiff's works until some time after dark, and 
the defendants advised against unloading such a 
heavy machine at that time, but the plaintiff's 
superintendent said that it could not remain out- 
doors all night, and that it should be delivered. 
This interference on the part of the plaintiff's 
agents, defendants contend, was contributory negli- 
gence. They contended further that they were not 
common carriers, and therefore insurers of the 
plaintiff for the safe delivery of the machine. The 
court, at the defendant’s request, charged that as 
carriers for hire they were not liable for loss or 
injury which could not have been prevented by the 
use of ordinary care, and that they were not liable 
for any loss or injury occasioned by unavoidab!e 
accident. It was urged that the court erred in 
admitting against exception evidence of a loss of 
profits from the want of the machine. Plaintiff 
had judgment for $500. 

The court (O’BrIeEN, J.) said in part: 

Whether defendants were common carriers is 
not a material question, since the action is in 
negligence and was treated by the defendants. But 
as the defendants insist that the court erred in not 
so charging we will consider the point. Truck- 
men, wagoners, cartmen and porters who under- 
take to carry goods for hire as a common employ- 
ment in a city or from one town to another are 
common carriers. It is not necessary that the «x- 
clusive business of the parties shall be carrying. 
Where a person whose principal pursuit is farming 
solicits goods to be carried to the market town in 
his wagon on certain occasions, he makes himself 
a common carrier for those who employ him. A 
tariff of charges is not essential. A common car- 
rier is one who, by virtue of his calling, undertakes 
for compensation to transport personal property 
from one place to another for all such as may 
choose to employ him, and every one who under 
takes to carry for compensation the goods of all 
persons indifferently, is, as to liability, to be 
deemed a common carrier. (3 Wend. 158: 
Schouler on Bailments and Carriers, 2d ed., 35:: 
Story on Bailments, §§ 495 and 496; 2 Kent’s 
Comm., 4th ed., 598, 599; 2 Parsons on Cont. 165, 
175; Angell on Carriers, 870; 37 N. Y. 341; 143 i1 
271.) The case was tried upon the theory that the 
defendants failed to use reasonable care in unload- 
ing the machine after it had reached its destina- 
tion, and that through this negligence the damage 
and injury occurred, and the jury on the evidence 
found for the plaintiff. The questions of negli- 
gence and contributory negligence thereby have 





been removed from the domain of this court: 
There was no prooi of the loss of profits in the 
evidence showing that plaintiff had paid $435 for 
the outside work. We cannot say that this ¢vi- 
dence was not entirely competent under the cir- 
cumstances of the case. (51 N. Y. 562; 121 id. 
418.) But that point need not be decided, for 
clearly the evidence did not operate to the ‘njury 
of the defendants, even if not admissible. The 
cost of the new bed was $855 and the verdict $500 
only. It is plain that the machine was not an 
article that the plaintiff could procure in the mar- 
ket at any time, and hence the expense of restor- 
ing it to a condition for use was a proper element 
in the estimation of the damages, and that item 
of expense alone exceeds the verdict. 
Judgment affirmed. 


Eee 


CONSPIRACY. 


TRADE ASSOCIATIONS COMBINING TO CRUSH OUT 
MANUFACTURERS WHO REFUSE TO JOIN THEIR 
ORGANIZATION. 


SUPREME Court OF VERMONT, OcToBEeR TERM, 
1890. 

James M. BoutwELL ET AL. v. 
ET AL. 

Munson, J. — On the 6th day of June, 1893, the 
plaintiffs obtained a bond for the conveyance oi a 
mill in Barre, equipped with machinery for polish- 
ing granite, and on the 16th day of the month they 
received a deed and took possession of the prop- 
erty, and became co-partners under the name oi 
the Boutwell Polishing Company. The mill had 
been operated for several years by the plaintiifs’ 
grantor, and in the interval between the taking of 
the bond and the receipt of the deed the plaintiffs 
saw the patrons of the mill and received assurances 
of a continuance of their custom, limited in the 
case of some patrons by the mention of -an ex- 
pectation or a possibility of their putting in polish- 
ing machines of their own. From the time of their 
purchase until November the work of the mill 
averaged over one thousand dollars a month, that 
of the last month being but little below that 
amount. In November the receipts were sonie 
less than two hundred dollars. In December and 
January the mill was without work, and substan- 
tially all that it did after that was upon stock pur- 
chased by the company from parties outside: of 
Barre. On the roth of April, 1894, the mill was 
sold to one of the defendants. No complaint was 
ever made of the plaintiffs’ work or their methods 
of business. 

During this time there was an organization in 
Barre called the Granite Manufacturers’ Associa- 
tion, which embraced about 95 per cent. of all the 
granite manufacturers in the place. There was 
also an organization located at Boston, called the 
Granite Manufacturers’ Association of New Eng- 
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land, with. which were connected the local organ- 
izations of the New England States, including 
that at Barre. All the defendants held by the ver 
dict were. members of the Barre association. 
Neither the plaintiffs’ firm nor any of its members 
were connected with this or any similar organiza- 
tion. Prior to November, 1893, the Barre associa- 
tion adopted by-laws, which prohibited dealings 
with members not in good standing, and impos 
fines for the violation of its rules. On the roth «-f 
November the association indorsed a resolution 
previously adopted by the New England associa- 
tion, which recommended that none of its mem- 
bers sell any rough stock, partly finished or 
finished granite, directly or indirectly, to any firm, 
individual or corporation engaged in cutting, 
quarrying or polishing granite in any of the New 
England States or in New York city, and not a 
member of the association. On the 24th of N>»- 
vember the association adopted a resolution of the 
following terms: “ Resolved, for the purpose of 
strengthening the association, and (for) the mutnal 
protection of its members, (that) no trade shall be 
conducted with any individual, firm or corporation 
engaged in cutting, quarrying or polishing granite 
in the State of Vermont who are not members i 
this association.” 

George Lampson, a defendant, testified that he 
assisted in the formation of both associations, an: 
had been connected with them ever since; that he 
was notified by a circular of the action tak:n 
November ioth; that the effect of that resolution 
would be, that if a company declined to join the 
association no member of the association would 
thereafter do any business with it. Alexander 
Gordon, another defendant, testified that he under- 
stood that the main reason for the collapse of the 
plaintiffs’ business was the passage of the resolu- 
tion; that he voted for it, and did so believing that 
it would have that effect on their business; that 
after its passage he stopped sending work to the 
plaintiffs, and that he did so because of that voi. 

It appears from the testimony of some of t: 
defendants that during the summer and early fall 
of 1893 they had several conversations with John 
W. Dillon, the manager of the plaintiffs’ business, 
in regard to their becoming members of the assw- 
ciation, in which they expressed a desire to have 
them join. Mr. Kemp, one of the plaintiffs, testi- 
fied that some time in November, and after the 
loss of their business, defendant Kelliher asked 
him why they would not join the association, and 
said they would find out that they would have to 
join it before they could do any business. Mr. 
Senter, an attorney for the plaintiffs, testified thit 
in December defendant Eagan, on coming out 
from an interview with the plaintiffs, said to him 
that “they would find out they couldn’t do any 
polishing business until they joined the associn- 
tion.” Mr. Kemp further testified that in Januarv, 
1894, he had two interviews with certain defend- 





ants, at their suggestion, in which the question «{ 
plaintiffs’ joining the association was discussed at 
length. His testimony tended to show that the 
first of these meetings was with defendants Ady 
and Gordon, and that Ady remarked that the ob- 
ject of the interview was to see if they couii 
induce the plaintiffs to join the association, but 
that they hardly expected to get them to, as they 
supposed plaintiffs were still stubborn about join- 
ing; that later in the conversation he used sub- 
stantially these words, “ I will admit that the eife- 
of that resolution was to destroy the business of 
your company in one day, but it is my opinion thu 
if you will join the association you can get your 
business all back in one day,” and that Gordon, 
on being appealed to by Ady, affinmed his state- 
ment; that the second of these interviews was with 
the defendant J. D. Smith, who said that it was 
true that the action of the association had had thie 
effect to close plaintiffs’ mill, but that he was per 
fectly confident that it would be started up with al! 
their old customers at once if they would join the 
association. 

The defendants have not brought up their ex 
ceptions to the charge, but stand on their motion 
that a verdict be directed for want of sufficient 
evidence to make them liable. There was clear, 
evidence tending to show that the defendants un- 
dertook to compel the plaintiffs to join the assv- 
ciation by depriving their mill of work, and that 
they made use of their organization, as a means 
of concerted action, to accomplish their purpose. 
But there was no evidence tending to show that 
the defendants made any attempt to compel per- 
sons, not members of the association, to withhold 
their patronage, and they insist that they cann 
be made Hable for simply withholding their own. 

The crime of conspiracy consists in a combina 
tion of two or more persons to effect an illegal 
purpose, either by legal or illegal means, or tuo 
effect a legal purpose by illegal means. (State v. 
Stewart, 59 Vt. 273.) But the grounds of recovery 
in a civil suit are not identical with the elements 
of the crime. The law punishes the mere agrec- 
ment to effect an illegal purpose or to use illegal 
means. But it is clear that a civil action cannut 
be sustained unless something causing damage to 
the plaintiff has been done in furtherance of the 
agreement; and it is claimed to be also requisite 
that the thing done be something unlawful in it- 
self. This would preclude a reliance upon the 
existence of an illegal purpose, and require thia: 
the means used be illegal. The agreeing together 
to effect an illegal purpose being itself illegal, it 
might seem that any act done in furtherance 9% 
the agreement, and resulting in damage, even 
though not itself a violation of right, would sus- 
tain a recovery. But the view suggested is not 
sustained by the authorities, and we proceed with 
our inquiry upon the assumption that there can ec 
-no recovery unless illegal means were employed. 
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It is clear that every one has a right to with- 
draw his own patronage when he pleases, but it is 
equally clear that he has no right to employ threa:s 
or intimidation to divert the patronage of another. 
If it be true as a general proposition that several 
may lawfully unite in doing to another’s injury, 
even for the accomplishment of an unlawful pur- 
pose, whatever each has a right to do individually, 
it by no means follows that the combination may 
not be so brought about as to make its united 
action an unlawful means. The defendants insist 
that as members of the association they had a 
right to resolve to keep their work among them- 
selves, and that in the absence of anything tending 
to show an attempt on their part to influence the 
action of others, they cannot be held liable. It 
may be ‘true that if the defendants, acting inde- 
pendently of any organization, and moved solely 
by similarity of interest and views, had united in 
withdrawing their patronage, the effect upon the 
plaintiffs’ business would have been the same, and 
yet the defendants have incurred no liability. But 
in the case supposed the united action would result 
from the free exercise of individual choice. It will 
be seen upon further inquiry that this cannot be 
said of the action of an organization like that 
operated by the defendants. 

It is true, as suggested in argument, that every 
one engaged in business is liable to have it :n- 
jured or destroyed by the action of those upon 
But when those 


whom he depends for patronage. 
upon whom he depends for patronage are acting 
as individuals, he has a measure of security in the 
probability that different preferences will be shown 
by persons left to their own choice; and if some 
who desire to injure his business secure the co- 
operation of others by unlawful means, the law 


gives him a remedy. If the defendants are right 
he can be deprived of this security and this remedy 
by converting those who desire his injury into the 
majority of an association, and those who do not 
into a suppressed minority, held to the designated 
course by the pressure of a system of fines and 
penalties. But giving a new face to an old wrong 
can never defeat the remedy, for the law will in- 
quire as to the substance of the thing complained 
of. If the plaintiffs were in fact injured by a 
forced withdrawal of patronage secured through 
the action: of defendants’ organization, they are 
entitled to redress. Without undertaking to desig- 
nate with precision the lawful limit of organize 1 
effort, it may safely be affirmed that when the will 
of the majority of an organized body, in matters 
involving the rights of outside parties, is enforced 
upon its members by means of fines and penalties, 
the situation ‘is essentially the same as when unity 
of action is secured among unorganized individuals 
by threats or intimidation. The withdrawal of 
patronage by concerted action, if legal in itself, 
becomes illegal when the concert of action is pro- 
cured by coercion. In this case it could easily be 





found that a fine of fifty dollars for a violation of 
the rules was not intended to be applied to rules 
adopted to secure a performance of the ordinary 
duties of membership. If in fact designed to hold 
unwilling members to unity of action in an ag- 
gressive movement of unlawful character, the de- 
fendants cannot complain if the law so treats it. 
The jury could properly infer from the nature and 
management of the defendants’ organization that 
their united action was due in part to the means 
adopted to secure it. The force of the measure 
resolved upon lay partly in the fact that the by- 
laws threatened penalties against any who should 
fail in carrying it into effect. 

The fact that the members of the association 
voluntarily assumed its obligations in the first in- 
stance, so far as it be a fact, is not controlling. 
The law cannot be compelled by any initial agrze- 
ment of an associate member to treat him as one 
having no choice but that of the majority, nor as 
a willing participant in whatever action may be 
taken. The voluntary acceptance of by-laws pro- 
viding for the imposition of coercive fines does not 
make them legal and collectible, and the standing 
threat of their imposition may properly be classed 
with the ordinary threat of suits upon groundless 
claims. The fact that the relations and processes 
needed to establish the liability are brought withia 
the membership and activities of an organize 
body cannot change the result. The law sees in 
the membership of an association of this char- 
acter both the authors of its coercive system and 
the victims of its unlawful pressure. If this were 
not so men could deprive their fellows of estab- 
lished rights and evade the duty of compensation 
simply by working through an association. But it 
can hardly be supposed that the defendants’ or; - 
ization reached its present proportions without 
some previous use of the methods disclosed by 
the evidence above recited; and so far as its mem- 
bership was due to coercion there was a further 
element of unlawful pressure in the enforcement of 
united action against the plaintiffs. It would be 
strange indeed if the members of an association, 
organized upon such a basis and advanced by such 
means, could meet a claim of this nature by say- 
ing that they had made no attempt to secure the 
co-operation of outside parties. It is clear that if 
the association had comprised but a small portion 
of the manufacturers, and had destroyed the plain- 
tiffs’ business by compelling other manufacturers 
to join them in withholding patronage, its mem- 
bers would have been liable. But it is claimed, in 
effect, that a business can be destroyed with im- 
punity, when the organization has become so ex- 
tensive that there are no outside patrons to contr 1, 
or so few that their course is a matter of no 
moment. Upon this theory every successful in- 
stance of coercion would increase the safety with 
which another coercion could be attempted, and 
when coercion had been pursued until but one 
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contumaceous person remained, immunity wouid 
be complete. It is clear that the law cannot con- 
cede to organizations of this character the powers 
and immunities claimed for their association by 
these defendants, and retain its own power to pro- 
tect the individual citizen in the free enjoyment >i 
his capital or labor. 

The evidence excepted to was properly admitted. 
Evidence that defendants individually expressed a 
purpose to continue to patronize the mill, in con- 
nection with evidence that they did so without 
complaint until the general withdrawal, was evi- 
dence tending to characterize the withdrawal when 
made. The items offered as showing the profit of 
the mill tended to establish the damages accor:l- 
ing to the rule adopted by the court, and no ques- 
tion is now made as to the correctness of that ruic. 
Evidence of the existence and rules of the New 
England Association was admissible because oi 
the connection of that body with the local organ- 
ization. The resolution and by-laws of the Barre 
association, the agreement of that association with 
the Boston Wholesalers’ Association in restriction 
of the sales of its members, the appointment o/ a 
committee to inquire as to violation of its rules, 
the official correspondence had with one of its 
members upon that subject, the fact that a fine was 
imposed for an ascertained violation, and the ac- 
tion of the association in assuming the defense of 
its secretary when sued because of a letter written 
in respect to an alleged violation, — were all ad- 
missible as showing the purpose and use of the 
organization, and its coercive character as against 
its own members. The statements of different 
defendants indicative of their purpose, and of mem- 
bers of the association not defendants as to the 
force and effect of the vote, made contempora- 
neously with and in explanation of their action 
under it, were clearly admissible. 

The case stands upon grounds which are incon- 
sistent with the allowance of exemplary damages; 
for damages of this nature, if ever recoverable 
against several defendants, are recoverable only 
where all are shown to have been moved by a 
wanton desire to injure. The exemplary damages 
were separated by a special verdict, but were in- 
cluded in the judgment rendered. 

Judgment reversed, and judgment for actual 
damages with interest from date of judgment be- 
low. 


——_>__———_ 


SUMMARY OF LEGISLATION BY STATES 
IN 1898. 

‘ROM the very valuable publication issued by 

the New York State Library, known as the 

“ Annual Comparative Summary and Index of 

Legislation by States,” covering the laws passed 

in 1898, the following extracts are given for the 
benefit and information of the legal profession: 

“The movement to place on a more satisfactory 





basis the existing ‘ white supremacy’ throughout 
the black belt of the south has made considerable 
progress during the past year. Mississippi 
adopted an educational qualification for suffrage in 
1890, and South Carolina provided an alternative 
educational or property qualification in 1895. The 
new Constitution of Louisiana is a much more 
radical movement in the same direction. The ac- 
knowledged aim has been to secure as nearly as 
possible the disfranchisement of the negro, while 
retaining universal manhood suffrage for the white 
race. About one-fifth of the native whites in 
Louisiana are illiterate. Some scheme seemed de- 
sirable to avoid the disfranchisement of this large 
number of white voters. By an ingenious con 
trivance the new Constitution virtually establishes 
an alternative educational or property qualification 
for all negroes, but for those whites only who dd 
not at the time of the adoption of the Constitution 
possess the franchise. The example set by these 
States seems likely to be followed by Alabama, 
the legislature at present in session having pro- 
vided for the submission of the question of hold- 
ing a constitutional convention to the people. 

“Delaware is the first State to go back to the vid 
system of voting after having adopted the Aus. 
tralian ballot. A constitutional amendment 
adopted by South Dakota provides for the initia- 
tive and referendum in State and municipal legis- 
lation. This is the first general application of the 
principle in any State, and its operation will be 
watched with great interest. Only New York, 
New Jersey, Massachusetts, Rhode Island, Georgia 
and South Carolina now have annual sessions ot! 
the legislature, and the New York legislature 0! 
1898 adopted a resolution referring to the legis- 
lature of 1899 a constitutional amendment provid 
ing for biennial sessions. 

“In 1896 the national conference of commis- 
sioners on uniform legislation recommended for 
adoption by the various States a uniform Nego- 
tiable Instruments Law. This act was adopted by 
New York, Connecticut, Florida and Colorado in 
1897, and during the past year by Virginia, Mary- 
land and Massachusetts. If this law is adopte‘ 
by the rest of the States a reform of the greatest 
value to the business interests of the nation will 
have been accomplished. 

“Massachusetts and Illinois ‘have made serious 
attempts to reform the present unsatisfactory sys 
tem of assessing the general property tax. in 
Massachusetts the state tax commissioner has 
been authorized to appoint a deputy who may 
visit any city or town and inspect the work oi its 
assessors and require of them such action as wil! 
tend to secure uniformity in assessments theough- 
out the commonwealth. Illinois has thoroughly 
revised its very unsatisfactory system of assess- 
ments. 

“Massachusetts has empowered 
towns to lay out bicycle paths. 
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commissioners have been authorized to levy a 
license tax of $1 a year on bicycles, and with the 
proceeds construct and maintain bicycle paths. 
In this State’also a law has been passed requiring 
that in sprinkling streets in cities of the first class 
a dry strip three feet wide shall be left in which 
bicyclists shall have the right of way. Beginning 
with New York in 1896, 12 States have passed laws 
requiring bicycles to be carried as other baggage. 
Virginia was added to this list during the past 
year. 

“ The review states that one of the most marked 
features of recent educational legislation is the 
general centralizing movement. ‘The weaker 
schools are being consolidated, the unit of local 
administration enlarged and the local authorities 
subjected to increased central supervision.’ The 
movement in the direction of library extension 
through the establishment of State traveling 
libraries, first undertaken by the New York State 
Library in 1892, has since spread to Montana, 
Michigan, Ohio and Iowa, and during the past 
year to New Jersey. 

“South Dakota has decided to adopt the South 
Carolina plan of dealing with the liquor traffic. 
A constitutional amendment providing for the 
manufacture and sale of liquors exclusively under 
State control was ratified at the November elec- 
tion. Georgia has devised a plan to test again the 
constitutionality of the national 10% tax on State 
bank notes. A commission has been established 
with power to issue circulating notes to any bank. 
If an attempt is made to levy the 10% tax the 
attorney-general is required to carry the case to 
the U. S. Supreme Court. , 

“The new Constitution of Louisiana establishes 
a ‘railroad, express, telephone, telegraph, steam- 
boat and other water craft and sleeping car com- 
mission, consisting of three members elected by 
the people, with most extensive power to estab- 
lish rates and regulations, dttermine complaints 
and make investigations.’ 

“The trading stamp is a development of the 
last few years. During the past year four States, 
Virginia, Maryland, Massachusetts and Vermont, 
have prohibited its use. A similar law passed the 
New Jersey legislature, but was vetoed by the 
governor. 

“The Torrens system of land registration has 
been adopted in Massachusetts. This system, de- 
signed to simplify transfers of real estate through 
an official registration and a State guarantee of 
title, was first adopted in the United States by 
Illinois in 1895. This law was declared unconsti- 
tutional in the following year, and in 1897 a new 
law was passed, the constitutionality of which has 
recently been upheld by the Supreme Court. In 
Ohio the Torrens system was adopted in 1896. 
The law was declared unconstitutional in 1897, 
and has been repealed by the legislature during 











the past year. California adopted the system in 
1897. 

“The marked development of ‘ government by 
injunction’ since the labor troubles of 1894 has 
led to several attempts to restrict the power of 
courts to punish for contempt. In 1897 a law 
passed the Kansas legislature dividing contempts 
into two classes, direct and indirect, and provid- 
ing a trial by jury in case of indirect contempts. 
A similar law has been adopted in Virginia in 
1898. It has been declared unconstitutional by one 
of the Circuit Courts, and is now before the Su- 
preme Court.” 





LIBEL BY A CORPORATION. 


ORD BRAMWELL always stoutly maintained 
that a corporation could not be capable of 
fraud or malice, and it was not easy to parry the 
thrusts of his trenchant logic on the subject, nor 
to see how a mere abstraction can possess a mind 
and a will; but the metaphysical difficulty disap- 
pears when we remember that‘a corporation is 
what the sovereign creating power choosés to 
make it, and the sovereign power in our country 
has willed that a corporation should be a person 
in law —an artificial person, it is true, but en- 
dowed (within the limits of its charter) with all 
the powers and privileges and subject also to the 
liabilities of an ordinary person. If a corporation 
can hold property and appoint agents and enter 
into contracts, why should there be any disability 
on its part to institute a malicious prosecution or 
issue a fraudulent prospectus? There are no lim- 
its to a fiction; and this theory of the personality 
of a corporation for all proper purposes is not 
only a convenient but a most necessary fiction in 
these days, when the greater part of the business 
of the world is carried on by corporations. The 
modern sages of our law, recognizing, by a wise 
instinct, the exigencies of the case, have at dif- 
ferent times held corporations liable respectively 
for negligence, for libel, for assault and battery, for 
nuisance and for fraud, and to this list Mr. Jus- 
tice Darling (following Mr. Justice Fry) has added 
liability for malicious prosecution. In all these 
cases the personality of the corporation is in a 
sense a fiction; but the fiction, be it observed, 
does no violence to common sense, because in 
fact, as we all know, a corporation is a mere 
nomen collectivum for the members or shareholders. 
It is the shareholders who are in truth the real 
principals, trading under the mask of a corporate 
name. It is they who put the directors there to 
act for them and carry on their business, and 
therefore it is but fair that they should answer in 
damages out of their corporate funds for the fraud 
or misconduct of their agents. — Law Journal 
(London). 


228 


———E——E= = 


THE ALBANY LAW JOURNAL. 








CITIZENSHIP AND THE AGE OF 
' MATURITY.* 


OHN RANDOLPH TUCKER has defined a 
State as “a body of human beings united in 

one community for internal peace and order and 
for external protection,’ and he adds, “The 
vineulum juris is essential and a “ community of 
benefits.” So Woolsey, in his work on Interna- 
tional Law, says that a community to constitute a 
State “‘ must be associated in natural and jural 
relations.” The latter, in his definition, has in 
view the State as a moral entity. “A State,” he 
says, “is a community of persons living within 
certain territorial limits under a permanent organ- 
ization, which aims to secure the prevalence of 
justice by self-imposed laws.” This last definition 
of the fundamental idea of a State has extreme 
significance to us at this particular juncture of 
‘our history. This noble expression of the purpose 
of the State to secure the ‘ prevalence of justice ” 
should be brought home to the conscience of 
every American. Both these writers, it will be 
observed, make the idea of jural relations an es- 
sential to the concepton of a State. Without clear 


and well-defined jural relations, the community, 
however closely bound together in other respects, 
is something less than a State; and if the laws are 
not self-imposed it is a mere dependency. Thus 
the strength of the State, its very integrity, is 


proportioned to the degree of respect and submis- 
sion in which these jural felations are held and 
esteemed. 

The legal relations of the community to the 
State as a whole is in one way or another entirely 
embraced in the idea of citizenship. From the 
point of view of international law it includes every 
member of the State or nation; but in the nar- 
rower sense under discussion the citizens are 
those members of the body politic who, in addi- 
tion to possessing civil rights, enjoy its political 
privileges and share its honors. It may, for the 
purpose of practical discussion, therefore, be 
summed up in the word suffrage. It is true that 
citizenship stands for much more than the mere 
indirect share in the legislation for the State im- 
plied in the word suffrage. It is an attribute of 
the sovereignty of the State, that it not only de- 
fines the conditions and qualification of citizen- 
ship, but having once invested a member of the 
community with the national character, this gives 
rise to a status which accompanies him within and 
beyond the territory of the State. 

The extensions of the privileges of citizenship 
or of the rights of the subject under monarchical 
forms of government to a share in the expression 
of the national will is founded in the sense of 


* Inaugural address read before the Society of 
Medical Jurisprudence, New York, January 9, 
1899. 





natural justice. The State, in order to secure the 
primary ends of its existence, namely, “ internal 
peace and order and external protection,” requires 
of its citizens or subjects allegiance or fealty, and 
the life of the citizen is finally at the disposition of 
the State to secure its ends. This allegiance im. 
plies an equivalent, which is found in the protec- 
tion which the State extends to its citizens. These 
notions of allegiance and protection are inter- 
changeable. They form part of the “ community 
of benefits”’ implied in the idea of a State. “If 
no protection is asked,” says a public writer, “no 
fealty is due; if none is received, no allegiance is 
due.” The full equivalent of allegiance is full 
citizenship; hence the wide extension of full citi- 
zenship by naturalization has been deemed by all 
great authorities as essential to the permanence 
of a great State. The Italian republics fell into 
decay in part owing to their aristocratic founda- 
tions, and consequent niggardliness in extending 
this gift. 

“Every country that is liberal in naturalization 
is fit for empire,” says Bacon. The existence of 
a large alien body in the State, or of members un- 
justly disqualified from sharing in its political 
privileges, must be regarded as a dangerous weak- 
ness. 

Citizenship rests, not on the territorial idea, 
“but on a moral idea.”” This was the recognized 
notion of the ancients. Among them birth alone 
never fixed political station or conferred priv- 
ileges of citizenship. ‘The child followed the 
nationality of its parents; the real bond between 
the child and the body politic was not the inani- 
mate piece of land, but the moral relation of par- 
entage,” says Vattel. Not “the spot of earth” 
where the child was born, but the relation of the 
child’s parents to that society. 

We have reacted from the theory of citizenship 
which obtained under the feudal law, and which 
made the jus soli the only foundation of the right 
of citizenship. This was a consequence of their 
rigid system of land tenures, and its associated 
idea of military vassalage. The present tendency 
is towards the recognition of the wiser and juster 
idea of the ancient republic founded in the law of 
blood. 

Speaking of the correlated ideas of allegiance 
and protection, and their connection with citizen- 
ship, a public writer thus expresses himself: 
“Residence produces an attachment, education 
cherishes affection for the scenery of early life, but 
only moral relations lay the foundation for moral 
obligations. It is the enjoyment of the privileges 
of society which lays the foundation for obedience 
to its authority.” In these concise and beautiful 
sentences we have the whole argument on which 
the idea of citizenship is based. 

If, then, an enlarged citizenship is essential to 
the greatness of a State, it is surely of the very 
essence of a popular government that the attri- 
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putes of citizenship should be generously bestowed. 
If, as Bacon has said, “liberality” in respect of 
naturalization is the mark of “ fitness for empire,” 
the United States qualified itself early. The Con- 
stitution provided for the establishment “of a 
uniform rule of naturalization throughout the 
United States,” and congress enacted such a law 
early in the history of the country, but no defini- 
tion of a citizen of the United States is found in 
the Constitution as first enacted, and it was mat- 
ter of legal question until the enactment of the 
fourteenth amendment to that instrument. 

When Louisiana and Florida was ceded to the 
United States by France, it was provided in the 
treaty that the inhabitants should be admitted as 
soon as possible to the enjoyment of the rights 
and privileges of citizens of the United States, and 
when Texas was annexed to the United States it 
was provided that as soon as the territory became 
a State its citizens should be deemed citizens of 
the United States. 

Article fourteen of the amendments to the Con- 
stitution, as already stated, undertakes to define 
what shall constitute citizenship of the United 
States. ‘“‘ All persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of 
the States wherein they reside.” Thus, here we 
have a dual citizenship. Constitutional author- 
ities since this enactment are in substantial agree- 
ment that in cases of conflict the citizenship of the 
United States shall be paramount to the State 
citizenship founded on residence; thus far for the 
theory. In practice the difficulties arising from 
this dualism, however, are far from settled. We 
have only recently observed the most basic of all 
rights, namely, the right to labor, denied to the 
negro in the State of Illinois, and we all know that 
the constitutional amendment has failed to secure 
the exercise of political rights by the negro al- 
most throughout the entire south. The blacks 
have never become associated with the whites of 
the south in those “natural relations” which 
Woolsey puts forward as a postulate to the for- 
mation of a community into a State. A legal 
artifice was resorted to when the fourteenth 
amendment was enacted, but it has failed and left 
a serious train of consequences in its wake. 

The result of our Civil War, out of which grew 
the defining of the term citizen in the Constitu- 
tion, was a strong advance of nationalism, which 
recent events strongly tend to reinforce, as against 
the separatist tendencies represented in the sev- 
eral States. 

It is the vast impulse for great good or 
for great evil, of the Spanish war and its re- 
sults as embodied in the Treaty of Paris, which 
turns our attention toward the fundamental rela- 
tions upon which the security of our treasured 
institutions rest. Like the keel of some great war 
vessel, these fundamental questions are buried, 








deeply immersed in the quiet depths. We cannot 
at all times stop to examine them, but we should 
do so at critical times, just as the great ship must 
from time to time be examined by experts, and 
for that purpose find again a cradle on the shore. 

The tendency of modern times has been to 
recognize the justice and the wisdom of a wide 
and uniform extension of the right of suffrage. 
The restriction upon the exercise of political 
rights, other than the disability incident to alien- 
age, has come more and more to be merely one of 
age, namely, maturity, and slight educational tests. 
And just here, at this point, we reach the most 
fundamental of all questions of State medicine, 
namely, what is the best age at which the citizen, 
otherwise entitled to exercise these supreme priv- 
ileges of the State, should be entrusted with them. 
This must be deemed a grave question, and essen- 
tially a scientific one. We have justly and wisely 
advanced to the position that the security and per- 
manence of the State calls for manhood suffrage. 
All tests, other than manhood and education, may 
be said to be definitely rejected. 

The tendency in favor of a free and uniform 
suffrage appears early in American State history. 
The Articles of Federation contain the following: 
“* * * The free inhabitants of each of these 
States, paupers, vagabonds and fugitives from jus- 
tice excepted, shall be entitled to all privileges 
and immunities of free citizens in the several 
States.” Manhood suffrage now prevails in most 
of the States. It has been advocated by a noble 
array of names, and the arguments in its support 
carry full conviction to all those who believe in 
the capacity of the people for self-government. 

“Tt is better,” says John Stuart Mill, “ that 
the suffrage should be given indiscriminately or 
even withheld indiscriminately than that it should 
be given to one and withheld from another, at the 
discretion of a public’ officer.” Chas. Francis 
Adams rejects all but education as a fitting test, 
and declares that the suffrage should “be given 
or refused on principles of even justice and stern 
regard for the public good.” In the agitation for 
manhood suffrage at a political convention held in 
Maine, I think it was Mr. Sumner who said, or . 
was quoted as saying: “ The right of voting should 
be in the man himself, and not in any accident that 
may pertain to him.” Chas. Theodore Russell, in 
the year ’79, addresses a letter to the Massachu- 
setts legislature, in which he exhorted them to 
adopt manhood suffrage “as the true and only 
basis of American citizenship,” “under the re- 
strictions of citizenship, age, residence, freedom 
from pauperism and a certain and limited degree 
of education.” So we may consider manhood 
suffrage within the limitations indicated in these 
abstracts as the settled and wisely settled policy 
of the United States, other restrictions or barriers 
than these indicated being either inadequate or 
vicious, and in conjunction with a policy of liberal 
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naturalization to be a fundamental and accepted 
State policy. 

But it is believed, and there is good reason to 
insist, that in fixing the age for the exercise oi 
political privileges at 21 years, we have deter- 
mined upon an immature age; the age of 21 years 
does not, particularly with us in this climate, tally 
with the age of maturity, either physically or 
mentally. The result is, there is injected into 
serious political activity a large class, who, in 
their motives, reasonings and reflections, are not 
really beyond the condition of boyhood. 

The age of majority or of general legal capacity 
is an inheritance of the common law. It is of 
great antiquity, and has escaped very generally all 
legislative question or interference. In very early 
times, however, we find more than one full age. 
The number seven as a multiple figures in a way 
to tempt nice study, for 14 years was the age of 
majority for certain purposes, perhaps for many. 
In “The Mirror of Justice,” written before the 
conquest, it is laid down among the institutions of 
King Edward that all those of 14 years and up- 
wards should be ready to kill mortal offenders 
and to follow them from town to town “ with hue 
and cry,” and further, that “ mone of 14 years and 
upwards was to remain in the realm if not first 
sworn to the king by oath of fealty and to the 
decennary.” As a matter of fact, life was an- 
ciently simple, and there was little to learn. 
Feudalism gave us 21 as the period of full age. 
This was the age at which knighthood was con- 
ferred. For other purposes other earlier ages were 
fixed as full age. The prolongation of the period 
of disabilities and immunities is ascribed in part 
to the introduction of heavy armor. This pro- 
longation continued until it became identical with 
the age fixed for the assumption of knighthood, 
which this way finally established the period of 21 
years as the age of majority at common law. 

This age has been widely accepted as the age 
for the investiture of political privileges under re- 
publican form of government, and monarchies 
resting on a liberal constitutional basis, but with- 
out any reference to scientific inquiry and opin- 
ion, and not clearly with conspicuously good 
results. 

Justinian having in view the importance and 
gravity of the question involved in the exercise of 
political privileges in his time, fixed the age of 
citizenship at 24 years. It can hardly be claimed 
that the conditions affecting public or private life 
have become simplified. It is sufficient to say 
that the science of our day fixes upon substan- 
tially the same tale of years for the physical and 
moral maturity of the average man. 

The Latin countries have generally accepted 21 
years as the age of suffrage. Civil and political 
liberty, with us a matter of inheritance, the fruits 
of the long struggle of a deeply imbued instinct of 
freedom in the Saxon races for realization and 
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asserted and won from the privileged classes, js 
with the Latin races largely matter of imitation 
merely from us. The spirit and influence of the 
ancient republics are a common inheritance. They 
were too remote in time, too widely separated in 
point of time to influence national feeling directly 
even in Latin countries. Indirectly the renascence 
of learning in connection with the invention of the 
printing press, by opening up to scholars, rulers 
and legislators the vast arsenals of the Grecian 
and Roman judical systems and maxims, was of 
unending and immeasurable import to the devel- 
opment of modern political life. But the flood of 
enlightenment from this source was a universal 
gift, and no peculiar advantage flowed from it to 
those modern nations upon whose soil these great 
systems were first involved. 

The modern Latins had inherited new theories 
and principles of government, and lived under 
them and laws inspired by them for centuries. 
They are in fact distinct as nations, if not entirely 
as races, from their ancient progenitors. France, 
however, until comparatively recent times, pre- 
served the age of 24 as that of full political and 
civil majority, and still fixes that as the age be- 
fore which marriage may not be legally consum- 
mated without the consent of the parents. Italy 
and Spain have fixed upon the same age. This 
age has been determined upon by these countries 
equally without scientific inquiry or investigation 
from the English system, taking the good with the 
evil. 

Has the exercise of the enlarged suffrage re- 
sulted for the best in the public life of these 
nations? It is hard, nay, impossible, to draw argu- 
ments from conditions so complex. This is the 
function of the historian, and part of the philosophy 
of history. We must rely upon general consider- 
ations. The immature element in the suffrage is 
very large, and it is, in addition, very active. It 
is a reckless and a careless element, because it is 
an unthinking and unreasoning element. 

There is at this age no “ backbone ”’ to the rea- 
soning. The mind is not yet in true relation to 
things as they are. Neither the emotional nor 
reasoning faculties have reached maturity. Con- 
sequently the feelings which should accompany 
serious acts are not existent, and the reason is not 
able to view the acts as serious. I would not take 
away from any man the immeasurable hopes and 
ambitions which in this blessed land are the her- 
itage of every American youth. I am convinced 
that it is this, the prospect of the open door at 
manhood, which makes us a great, progressive 
and invincible nation, each member of the State in 
himself an incarnation of the sovereignty of the 
nation; but I would not therefore open that door 
until manhood had arrived. 

I am convinced that these great privileges have 
profound relations to the power and happiness 
of the nation, making it in temperament capable of 
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all things, because every child does in the years of 
illusion really hope all things, and may in fact 
attain all things. 
make for a strong, self-reliant and optimistic na- 
tion, unless economic conditions become such as 
to give them the lie; but I would forbid the mas- 
querading of boys in the guise of men in the 
great drama of politics. 

Scientific authority, speaking not for a purpose, 
but within its own pale, fixes the average of ma- 
turity at 25 for men. At 21 the average man has 


mental and moral maturity waits upon this. This 
age, namely, 21, says Clouston, in his * Clinical 
Lectures on Mental Diseases,” is that at which 
“the female sex obtains its full bodily develop- 
ment,” and 25 is the climax of initial 
fecundity in both sexes, “ which,” he continues, 
“may be taken as proof of full development.” He 
reiterates that full development is not reached on 
an average until the twenty-fifth year, and says 
that he who marries before 25 years, or “ until 
his beard is full grown, breaks a law of nature 
and sins against posterity.” 

This author treats it as a question “not to be 
denied by any one”’ that the latter years of ado- 
lescence are far more important psychologically 
than the first; and “that for years after puberty 
boys and girls are still boys and girls in mind.” 

The state of mind which accompanies the years oi 
adolescence, but before the arrival of full develop- 
ment, is best illustrated by concrete examples. 
Thus blows of fortune, which after that period 
affect the mind profoundly, sometimes to its per- 
manent hurt, such as disappointments in love or 
in business, are not regarded at all seriously by 
alienists. In the period of adolescence before such 
maturity especially are emotional disturbances 
from thwarted affections, however stormy in their 
manifestations, transient in effect and _ easily 
effaced. The mind is still at play and the reason- 
ing lacks substance. 

If we could conceive of every one being trained 
in such a grave, earnest and beautiful home-set- 
ting such as Zachary Macaulay provided for the 
future historian and statesman, we would even 
then have to expect many examples in the best 
event in which the results of such an entourage 
would reach a late fruition. It is only if we could 
add the precocity and genius of the son to the 
austerity and virtue of the father in every case 
that we could look for the like results. Even in 
college-bred young men we look with indulgence 
upon boyish manifestations. The pseudo man- 
hood of the senior we also understand; and if in 
these years he is still found guilty of extraordi- 
nary pranks on the campus or in the chapel, we 
by no means give him wp. 

How, then, can we hope, while the mind is still 
at sport, having no grasp of things with definite 
relations to consequences, that any good does re- 


These living elements must | 
| the sound alone. 





sult from its participation in public affairs. If no 
good, there must be great mischief. The im- 
mature and boyish mind regards the spectacle and 
The seriousness with which he 
enters into it is the seriousness of the football 
game. He wishes his side to win, but 
he is ready to go either, so long as 
the game. Consider again how 
long many remain immature, how few are ear- 


into 
he is in 


| nest, how many are interested, how many there 


| are whose powers, after reaching maturity, suffer 
not even reached full physical development, and 


premature weakening or decay. This immature 
factor is, in addition, a very convenient and facile 
instrument of the corrupt element. It is not a 
corrupt element in itself, far from it; but it is an 
unmanageable element, and an element which is 
entirely irresponsible, from which we cannot yet 
expect definite or fixed results. 

It is a question of the strength of 
tions we are dealing’ with. Justinian  re- 
garded 24 the earliest period in 
life at which the political privileges might safely 
be entrusted to the members of Roman society. 
We, too, live in an age of great and most varied 
and complex activities. The complexity of the 
conditions, the difficulty and the gravity of the 
problems of public life, are growing upon us. 
Within the year just passed we have almost un- 
wittingly had thrust wpon us new conditions pro- 
foundly affecting and to affect the national life. 
and we are almost helplessly being drawn into 
new and to us, until now, strange relations to the 
world, which in the future may greatly enlarge the 
responsibility of citizenship. 

It does not seem to admit of much doubt that 
the fitness for empire of the United States of 
America may soon be brought to a practical 
test. Expansion, which the pride of the nation 
looks forward to exultingly, but which the con- 
science of the nation awaits with fear and anxious 
solicitude, is nearing an accomplished fact. A 
crisis is at hand, so portentous that there is no 
wisdom in the land that will venture to predict 
the outcome, either to us or to the world. 

There is a manifest reluctance, too, to construe 


founda- 


years as 


! the Constitution into a barrier to the exercise of 


the attributes of sovereignty, and to the extreme 
exercise without of the majesty and power of the 
nation. This reluctance, too, is based not*alone 
upon feelings of patriotism, but considerations of 
political wisdom. If we read the Constitution dif- 
ferently we are confusing political policies with 
constitutional questions. The warning against en- 
tangling foreign alliances like the Monroe doctrine 
are American politics. They are not in the Consti- 
tution, and perhaps best so. To construe into the 
Constitution limitations upon the national will is 
of doubtful wisdom or utility. There is no au- 
thority or precedent which could make them bind- 
ing. Nevertheless, the extension of our power to 


, distant possessions, incapable of absorption into 
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or of forming a part of our system, is at variance 
with and crosses every policy which we have come 
to regard as part of the unformulated and unwrit- 
ten Constitution. 

If this expansion is to be, (and who can say 
now that it is not?); if the national energies must 
seek the world as a field, will we not be doing well 
to shape the laws as to citizenship so that they 
will best reflect the sober judgment of the nation? 

The law of citizenship, we have learned, is based 
on a moral fact, the relation of the parent and the 
child to society. The raising of the age entitling 
to the exercise of political power will ally this 
great privilege to another moral fact. We cannot: 
it is mot practicable to make marriage the test of 
citizenship; but the age suitable for the asswmp- 
tion of the first in importance of all social obli- 
gations may with great propriety be fixed as the 
age most desirable for the assumption of political 
functions. 

And again would we not do wisely to separate 
by an appreciable interval of time the period of 
majority when wwe first assume the legal charge of 
our private business from the age of citizenship 
when we are privileged to enter the domain »/ 
public affairs? Should we not be doing well to 
have the benefit of at least some experience from 
the former before we enter upon the latter? It is 
a stirring sight to see the young soldiers marc» 
ing forth in shining and spotless array with glean- 
ing weapons, with light and laughter, but when we 
see the thinned ranks of the returning veterans, 
their arms, their uniforms, the very flag which 
floats above them dimmed in hue by the marks ci 
camp and field, and their young faces sobered and 
matured from contact with the actualities of war- 
fare, we, like them, come truly to love the harsh 
mother, experience. 

It is true that it has become difficult to make 
any extended application of the suggestions of this 
paper. But it does not seem quite imaginary, in 
view of recent events, that a partial application .f 
them is within the range of historic possibility, 
and it is certainly not to be questioned that the 
discussion of truth in any form can never be quite 
fruitless. 

Science speaks the language of truth, and is. 
therefore, always beneficent. Her 
shoulfl be heeded and made a living force. 
The mature elements of the State should 
make its laws, select its public servants and guide 
its policies. The adolescents should fight its bat- 
tles. They are effective in war to a very large 
degree just because of the unreasoning ardor and 
recklessness, reaching to folly and foolhardiness. 
which characterizes us at this period. The unworn 
illusions of youth and the consequent depth of 
ideality masks the trials, the horrors and brutal- 
ities of armed conflict. 

We are about entering into 
perilous experiments as a_ nation. 


exposition 


vast and 


The hands 





of authority must be 
and the shadow of the armored man is ty 
grow familiar to us. The taking into our system 
of the isles adjacent to our shores has some logi- 
cal connection with our history and situation, but 
the extension of our rule to the distant archipel- 
ago of the western ocean has no logical continu- 
ity with the past whatsoever for us. American 
history enters upon a new phase with the year 
just passed, consequently the cherished and famil- 
jar arguments of our State policy have a strange 
sound in our own ears, as applied to the new 
problems which face the nation. 

But greed, rapacity and ambition exist always; 
their opportunities for mischief will “ expand,’ 
too. Not alone need we fear these, but only in 
alliance with the reckless and immature, those 
whom the law says are men, but who, from the 
point of view of enlightenment, are still boys. “A 
stern regard for the public good,” the good of 
our posterity, would seem to urge that the law of 
citizenship should be altered to conform to the 
law of life, as given us by science and the wisdom 
of experience, so that the government of the 
people, by the people and for the people may not 
perish from the earth. 


greatly strengthened, 


S. B: 


—_——— — 


CAPITAL PUNISHMENT. 


LIVINGSTON. 


* All the greatest reforms in human affairs 
have ‘been brought about by steady persever- 
ance in the doing of old-established impos- 
sibilities.” — Romilly. 

HE abolition of capital punishment has been 

termed by some an impossibility, but after all 

may it not be one of these “ old-established im- 
possibilities? ” 

In discussing the question of capital punish- 
ment I have divided it according to the main heads 
of my argument, each of which will form the sub- 
ject of a separate article. In all it will be treated 
in five parts, as follows: I. General principles; IT. 
Punishment more severe than necessary is tyr- 
anny; III. Where capital punishment is abolished 
lynch law prevails—a fallacy; IV. No analogy 
between the doctrines of capital punishment and 
self-defense; V. Growing sentiment against cap- 
ital punishment, having special reference to the 
act of congress of January 15, 1897, giving to 
juries the right to qualify their verdicts in ail 
cases of murder and rape committed in violation 
of the laws of the United States. 

That history points to a mitigation in the sever- 
ity of punishment, I take to be too well settled to 
require either argument or attempted demonstra 
tion. The object and purpose of punishment, 
however, is not so well agreed upon, but on the 
whole would seem to be, first, the expedient of 
placing an offending individual in a position so 
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as to prevent his repeating the offense; secondly, 
as a deterrent to others similarly disposed, and 
thirdly, the reformation of the criminal. Upon 
close scrutiny, however, the two last will be found 
rather incidents than original purposes of pun- 
ishment, the object of which was undoubtedly, in 
the primitive state, vengeance, and afterwards be- 
came, as society advanced, the expedient of dis- 
abling the offender from again perpetrating crime. 
From the latter grew the ideas of deterring others 
and the reformation of the criminal, for as life and 
liberty are naturally most cherished, the depriva- 
tion of them could operate none other than to 
deter, while it also not infrequently happened, 
particularly with convictions for lesser crimes, 
where the offender was imprisoned, some during 
their incarceration would reform, and when re- 
turned to society become good citizens. But as 
it is a natural consequence of punishment to deter 
it is by no means a necessary one, for it is only 
too true, as the desire for crime increases, fear for 
the punishment diminishes. What Goldsmith 
says of guilt and shame I hold to be as true of 
crime and fear, and for the same reasqns. “ Guilt 
and Shame,” says Goldsmith, “ were at first com- 


inseparably kept together. But their union was 


soon found to be disagreeable and inconvenient to 
both; Guilt gave Shame frequent uneasiness, and 
Shame often betrayed the secret conspiracies of 


Guilt. After long disagreement, therefore, they at 
length consented to part forever. Guilt boldly 


before in the shape of an executioner; but Shame 
being naturally timorous, returned back to keep 
company with Virtue, which, in the beginning of 


their journey, they left behind. Thus, after men | 
have traveled through a few stages of vice, Shame | 


forsakes them and returns back to wait upon the 
few virtues they have still remaining.” 

So also in proportion as executed punishment 
naturally deters, it loses that effect when not exe- 
cuted. When, from the fallibility of society or 
otherwise, the criminal comes to know of the 
death penalty that he may commit any crime pun- 
ishable therewith and still with reason, through 
technicality or leniency, have many hopes of es- 


deal of its natural deterrent force. A few statistics 
here as to the actual execution of the death pen- 
alty may be of interest. 
Britain, not long ago, directed her representatives 
in foreign countries to procure information and 
statistics pertaining to the law of homicide as ad- 
ministered by other nations, with the result that it 
was found in Austria, during the ten years pre- 
ceeding 1880, of more than 800 death sentences 
pronounced only 16 were actually carried out. In 
Bavaria and Belgium, during a similar period of 
time, 128 persons were condemned to death, while 
but seven executions actually took place. In 


| may term a non-executed punishment. 








| congress. 


| English writer: 
| threatened punishment, the association which is 
| formed in the mind of the criminal is between the 





France only four of 125 convicted criminals were 
sentenced to suffer capital punishment, and in 
Sweden, of 13 sentenced criminals between 1869 and 
1878, three alone were executed. It would appear, 
therefore, that the death penalty is largely what we 
Of course, 
it is safe to presume that the statistics are not so 
large nor the ratio of executions so small either in 
England or this country, still I think it may be 
safely asserted there is little difference, and if the 
better opinion in this country is not at present 
against capital punishment, certainly it is not in 
favor of it, for in the report of the State of Maine 
sent to Great Britain at the time above mentioned 
it is said: ‘ The better opinion seems to be that 
criminals are not deterred from the commission 
of murder by the fear of the punishment of death, 
which would follow their execution.” (Chicago 
Legal News, vol. 13, page 311.) And as I write 


| these lines there is handed me a copy of the New 


York Law Journal of Friday, January 27, wherein 
the editor, in speaking of a recent decision of the 
United States Supreme Court in reference to the 
above act of congress, says: ‘“ The legislation 


| under consideration exemplifies a popular ten- 
panions, and in the beginning of their journey | 


dency now affecting State legislatures as well as 
The feeling has gradually been gain- 
ing ground that liability to capital punishment 
does not exert any more deterrent effect from 
murder than liability to life imprisonment. This 


| theory being admitted, the right, as well as the 


| duty, to inflict the death penalty has been quite 
walked forward alone to overtake Fate, that went | 


generally questioned.” 

An important property of punishment that it may 
be effectual as a deterrent, and which death does 
not possess, is, the pain inflicted should be the 
necessary consequence alone of crime; that is, it 
should be a pain to which no other human action 
is conducive, or, as expressed by an eminent 
“When imprisonment is the 


pain of the punishment as the consequence, and his 


| own criminal act as the one only possible cause; 
| whereas, when the threatened punishment is death. 


the association is between the pain of the punish- 


| ment and this own criminal act, as one out of a 
cape, capital punishment necessarily loses a great 


great number and variety of possible causes, for 


| death may fall upon a man from innumerable 


| causes wholly unconnected with his misconduct.” 
The government of Great | 


On the contrary, it is ‘said, the indirect deterrent 
force of death as a punishment is as great, if not 
greater, than the direct. However well founded 
may be this theory, that punishment operates as 
an indirect deterrent inasmuch as the horror 
which it possesses for mankind generally pro- 
hibits even a thought of its commission, it must, 
at the same time, be admitted that that sense of 
horror is largely, if not entirely, due to the moral 
self, which, when once extinguished, the terror 
inspired by punishment decreases as the horror 
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for crime diminishes. In fact, it may not be say- 
ing too much if the death penalty is declared to 
have no other than an indirect deterrent effect, 
operating upon only those whose moral self rebels 
as much against the horrors of crime as against 
the punishment therefor, be that punishment what 
it may. The error made in prescribing punish- 
ment for crime would seem to lie in the law- 
makers providing a penalty which to themselves 
is the greatest deterrent, when their intent and 
purpose is to deter others, for whom such a pun- 
ishment has not the least horror. An ignomin- 
ious death to the makers of law is a most dreadful 
penalty, while to those sought to be deterred 
thereby, who have been brought up to look upon 
this very mode of death as the natural termination 
of their lives, it has no terror whatever. Says 
Jeremy Bentham: “ When one observes the cour- 
age or brutal insensibility, when in the very act of 
being turned off, of the greater part of the male- 
factors that are executed at Newgate, it is im- 
possible not to feel persuaded that they have been 
accustomed to consider this mode of ending their 
days as being to them a natural death—as an 
accident or misfortune, by which they ought no 
more to be deterred from their profession than 
soldiers or sailors are from theirs, by the appre- 
hension of bullets or of shipwreck.” 

Just, then, as it was originally necessary with 
society in its rude state to punish by taking life, 
so it is to-day, in the present state of refinement 
and education (where the fears of death are, for 
the above reasons, greatly lessened, while the 
temptation for crime, by the numerous sugges- 
tions and opportunities afforded, is greatly in- 
creased), necessary to abandon former methods 
and suit the principle to the condition. 

To train and educate its subjects (for in every 





| O’Connell’s private secretary. 





well-organized society they are the sovereign) | 


should be the true end of all law. for says Diony- 
sius, “ The foundation of every State is the edu- 
cation of its youth,” or, as expressed by another, 


“Infinite toil would not enable you to sweep | 


away a mist, but by ascending a little you may 
often look over it altogether. We wrestle fiercely 
with vicious habits, which could have no hold on 
us, if we ascended into a higher moral atmos- 
phere.” 

In my next paper I shall endeavor to show 
where punishment is more severe than necessary 
such punishment is tyranny, and is itself a crime, 
and that the death penalty is such. 

Wasnuincton, D. C., Feb., 18909. 

F. S. Key Smirn. 


a a ae 


Chief Judge Alton B. Parker, of the New York 
Court of Appeals, is the recipient of, and has un- 
der consideration, an invitation to deliver the an- 


| years of age $1 per year as a 


English Aotes. 

It is announced that Sir Louis Kershaw, the 
chief justice of Bombay, is suffering from an af. 
fection of the heart and is about to return home. 

Mr. G. A. Bonner, of the Midland circuit, has 
returned from his expedition to the west coast of 
Africa, having completed the trials for murder and 
sedition that he went out for. As Mr. Bonner was 
called to the bar at the Inner Temple in 188s, 
having then not very long come down from New 
College, he has had an unusual experience for a 
member of the junior bar of England, for he has, 
so it is said, in the course of his short trip as 
special commissioner, sentenced something like 
150 prisoners to death, a score which makes one 
wonder what may be the record of Sir Henry 
Hawkins in respect of that particular judicial 
function during his twenty-two years on the bench 
— St. James’s Gazette. 

Judge Addison’s afternoon tea on the bench is, 
says the Westminster Gazette, a pleasing sign of 


the softening manners of the times. A century 


| ago a judge regaled himself on the bench not with 


tea, but with brandy. The late Daniel O’Connell 
well remembered an Irish judge of the King’s 
Bench named Boyd, and described him in a con- 
versation with Mr. O’Neill Daunt, who acted as 
Judge Boyd was 
so fond of brandy that he always kept a supply of 
it in court upon the desk before him in an ink- 
stand of peculiar make. The judge used to lean 
his arm upon the desk, bob down his head, and 
steal a hurried sip from time to time through a 
quill that lay among the pens, which manceuvre 
he flattered himself escaped observation. 


—_—______ 


Legal Rotes. 


A pending bill in the Michigan legislature 
would, if enacted, make the teaching or advocacy 
of polygamy a felony, to be punished by imprison- 
ment for from two to ten years. 

A bill providing that three-fourths of a jury may 
return a verdict in civil cases has been passed by 
the Colorado senate and referred to the Supreme 
Court of the State for an opinion as to its consti- 
tutionality. 


A “fool” bill, introduced in South Dakota. 
would tax all voters between twenty-one and fifty 
* good-citizenship 





| fund,” to be distributed as prizes for good char 
_ acter and conduct. 


nual address before the meeting of the Colorado | 


Bar Association in July next. 


An anti-lynching bill, providing that damagi 
may be recovered from a county by the relatives 
of a person killed or injured by a mob, has been 
rejected by the Indiana house. The argument t" 
appeared to have the most weight was that it wa 
unjust to make the innocent people of a count 
pay for the crimes of a few of its citizens. 


